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(Unrevised) 

D E C I S I O N 

DEPUTY PRESIDENT:  I am going to dismiss the application, 

really for the reasons that are comprehensively set out 

in the respondent's contentions.  The Tribunal is a 

creature of statute, which means that it only does have 

the powers given to it under statute.  I cannot also deal 

with hypotheticals, the what ifs; what if they had not 

complied?  Fortunately in this instance they have 

complied with the medal back, but I have to revert to the 

powers that I am actually given under either the Enabling 

Act or the VCAT Act.  On my scrutiny of both and having 

reading the submissions of the parties, I am simply not 

persuaded that the Tribunal does have the power there. 

  Basic premise of the applicant's case is the premise 

that fails in front of me and that basic premise is the 

presumption that remittal of the matter to the respondent 

via the Tribunal was akin to, or equated to, a fresh 

application.  No matter how I look at the facts of the 

case I can well see where you are coming from and it is a 

grave pity that in those circumstances when you got the 

letter that you took a particular approach and kept going 

with it.   

  I can understand how well somebody might think of it 

as akin to - and use the provisions of the legislation.  

But it seems to me that the legislation is very specific 

and it is only in the circumstances of s.53 deemed 

refusal that the ability to do as you have done kicks in. 

  It just seems to me that the application is 

misconceived as far as that is concerned.  The matter was 

remitted back, there was no timeframe set within the 
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orders that the Tribunal, or any indication being given 

but that does not of itself then give rise to a s.53.  It 

simply says that there has not been a specific time.   

  I agree largely with the submissions that were made 

on behalf of the respondent, that well where does that 

leave everybody?  And that if being a reasonable time, it 

would be inferred within that in each case.  As far as 

what a reasonable time would consist of would vary 

according to its facts and circumstances.  Well I would 

imagine a longer period of time would be deemed to be 

reasonable where there had even been findings by the 

Tribunal that there was going to be a substantial amount 

of time that might be involved in the case, being 

determined as was the case in this case. 

  It seems to me that the submissions in relation to 

the amendment are also correct.  That is simply that 

there, once again, has not been a deemed refusal and 

therefore, under the provisions that enable the Tribunal 

to then amend, are only relevant to the deemed refusal.   

  I might have had some difficulties in this case in 

any event I want to add, where the correspondence from 

the respondents had clearly set out the appropriate 

review rights.  That might have been, if I had found that 

I had the jurisdiction, I might have had - which I do 

not, I might have had some deeper concerns about an 

applicant resting on their laurels, so to speak, and say, 

"No, we are going to keep running with this", when 

another alternative approach had been very strongly 

pointed out, to be followed. 

  So I might not have been prepared to amend the 

application in any event.  Having said that, my ruling is 
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that I simply do not have the power to - I agree with the 

submissions that have been set out in detail by the 

respondent as to why I do not have the power to do so. 

  There is no real dispute on the facts of this case, 

the parties agree completely with each other's 

chronologies and it seems to me that the fundamental 

point in this case is whether there has been a deemed 

refusal, there is not a deemed refusal it is simply a 

remittal back.  A reasonable period of time needed to be 

given to the respondent to deal with that, the respondent 

did, within what I consider to be a reasonable period of 

time, respond and advise to the applicant of their review 

rights which the applicant chose to make a considered 

decision not to utilise.  That is really a matter for the 

applicant as to where they go now. 

  I read with interest the submissions made by the 

applicant in relation to the difficulties that it may 

place a party in and as you may have gathered, during the 

course of the discussions I am not satisfied that that 

would either give me a jurisdiction that I do not have 

either.   

  It seems to me that there would be ready means of 

enforcing an order of the Tribunal if there was found to 

be deliberate non-compliance and that may be through the 

VCAT Act, it might be through the Supreme Court, it might 

be through contempt orders, it might be through any range 

of possibilities.  So it does not seem to me that the 

legislative provisions of the Act are in any way 

frustrated by the interpretation of the jurisdiction that 

I take to this matter. 

  In those circumstances the application may be 
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dismissed.  Thank you both very much. 

- - - 

 

 

 


